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16 February 2017 

Planning Panels Secretariat 
Hunter and Central Coast Joint Regional Planning Panel 
320 Pitt Street 
Sydney NSW 2000 
  
 
 

By Email: enquiry@planningpanels.nsw.gov.au 
Copy to:      Council 

 

Dear Sir/Madam 

DA/1043/2015 by HammondCare for aged care facility (DA) 
Lot 2 DP 788892 (Lot 2) 
JRPP reference 2015HCC020 
Our Ref: PLM:4226379 

We confirm we act for Misonpet Investments Pty Ltd (Misonpet) and refer to the Hunter and Central 
Coast Joint Regional Planning Panel (Panel) meeting held on 9 February 2017 with respect to the 
above DA. 

At that meeting, Misonpet made submissions objecting to the DA based on its letter dated 9 February 
2017 (see Annexure A). The Panel deferred its decision on the DA and allowed Misonpet until 16 
February 2017 to review the additional material placed on the Panel website and supplement its 
submission to the Panel. 

Misonpet continues to object to the DA and to the draft conditions of approval prepared by Council as 
per our letter dated 9 February 2017 and as supplemented by this letter relating to: 

 assessment and determination processes, being the legal challenge to the Area Plan and the 
requirement to be satisfied as to clause 6.3 and 7.15 of LEP 2014; 

 applicability of State Environmental Planning Policy (Housing for Seniors or People with a 
Disability) 2004 (Seniors SEPP) because of “environmentally sensitive  land” exclusions; 

 flooding/stormwater impacts: 

o Dr Brett Phillips’ comments on the inadequacies of the flood and stormwater assessment 
(see attached);  

o Requirements of clause 7.15 and that both lots must detain the water or ensure they can 
in the future continue to detain water; 

o Discharge of water onto Lot 1 without any easement (and it not being a natural 
watercourse) or assessment of ability of Lot 1 to manage flood waters when it has not 
been approved to detain water; 

 finality and certainty of the determination. 

Our supplementary comments are detailed below. 
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Non-compliance with clause 6.3 of LEP 2014 

Clause 6.3(2) of LEP 2014 provides: 

“Development consent must not be granted for development on land in an urban release 
area unless a development control plan that provides for the matters specified in subclause 
(3) has been prepared for the land.” 

The Panel asked whether it is enough that there is a development control plan for this clause to be 
satisfied and which elements of subclause (3) we say are not covered by the development control 
plan.  

One of the requirements under clause 6.3(3) is the formulation of a staging plan for the timely and 
efficient release of urban land, making provision for necessary infrastructure and sequencing. 

Both the applicant and Council rely upon on the Lake Macquarie Development Control Plan 2014 
(DCP 2014) which includes a Part 12 – Precinct Plan – Ada Street Cardiff (Area Plan). The Area 
Plan contains a ‘structure plan’ which purports to provide an outline for future development of Lot 1 
and Lot 2.  

Although the plan illustrates the desired future characteristics of the site, there is no indication of how 
development is to be achieved in a timely and efficient manner. There is no timeline provided for the 
release of land covered by the Area Plan, nor is there any provision made for specific infrastructure 
or sequencing such as for stormwater infrastructure.  

We maintain the submission that the Panel itself must be satisfied that that development control plan 
“provides for the matters specified in subclause (3)”, not just that there is a development control plan.  

Integrated development 

Integrated development is relevantly defined in section 91 of the Environmental Planning and 
Assessment Act 1979 as development that requires both development consent and one or more 
approvals under certain other Acts in order for it to be carried out. The approvals referred to in 
section 91 include a permit under section 15 of the Mine Subsidence Compensation Act 1961. 

There was and is no compulsion on an applicant to make an application for an integrated 
development approval: see Maule v Liporoni & Anor [2002] NSWLEC 25. However, in making the DA 
HammondCare ticked the box on the application form to indicate that consent was being sought for 
an integrated development approval, and subsequently that general terms of approval from the MSB 
would be required before consent could be granted. 

The MSB provided its general terms of approval based on the original DA plans lodged in July 2015. 
These plans have since been updated, however the MSB has not been called upon to assess the 
current plans or to determine whether new terms of approval are required. 

Inadequacy of flooding and stormwater assessment 

The Flood Impact Report and Stormwater Report prepared by TTW reveal that not all flows will be 
managed totally within Lot 2 and that substantial volumes of water will be directed onto Lot 1. 
HammondCare has no legal rights for water to be drained onto or stored on Misonpet’s land.  

There is no evidence to suggest that there was or is a natural watercourse where the flow is to be 
directed, nor that the level of water to be directed onto Lot 2 is natural. We refer you to Annexure B 
with extracts from case law on what constitutes a natural water course. Council in its assessment 
report for the Panel admits that the channel is not noted as a blue line on any topographical map 
(page 19). It is Misonpet’s assertion that the gully or swale has been created over time due to 
Council approving development upstream with inadequate detention controls and then subsequent 
development by the owners of Lot 2. We refer you to the historical aerial photos provided at the 
Panel meeting. 

Dr Brett Phillips (see Annexure C) provided detailed comments at the Panel meeting concerning 
inadequacies in the applicant’s assessment. These should be addressed by the applicant and then 
considered by Council in a revised assessment report. 
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The Panel asked about whether the proposed location of the detention basin is subject to overland 
flows in the 100 year ARI flood which will diminish its effectiveness. The Stormwater Report indicates 
that when larger storm events occur in the catchment, flows from the detention basin will discharge 
via a weir or spill way into the drainage swale and then onto Lot 1. The applicant then relies on Lot 1 
to manage that water with no indication of how that can be done, whether the land is suitable and 
whether Lot 2 has rights to discharge such water onto Lot 1. The Panel is obliged to consider the 
impacts of the development including what happens to the water once it leaves Lot 2. 

The Panel asked whether it is acceptable for the applicant to just ensure the level of water exiting Lot 
2 is the same as pre-development. We submit: 

1. the Panel cannot be so satisfied because of the inadequacies in the assessment as noted by 
Dr Brett Phillips. For example, the applicant is relying on old rainfall models;  

2. the application proposes relocation of a Council easement which directs water onto Lot 1 and 
then a detention basin, which directs water onto Lot 1. The Panel must be satisfied that the 
amount of water can be appropriately managed once it enters Lot 1 and that the site is 
suitable and not adversely impacted by the level of water where there are no legal rights for 
such a discharge of water and it is not a natural watercourse. Even if there is or was a 
natural watercourse, considering needs to be given to the flow and volume of water and 
whether that is natural; and 

3. approval of this DA will continue and worsen what Misonpet considers is a nuisance being 
the concentration and diversion of water onto Lot 1 from upstream.  

Summary of requested decision by the Panel 

The Panel should require: 

1. a proper assessment of the impacts on Lot 1 because of the water to be discharged onto Lot 
1 from the basin and Council easement to be relocated;  

2. the applicant to address the issues raised by Dr Brett Phillips; 

3. an assessment of how the HammondCare site can equitably manage existing stormwater 
flows with Lot 1 assuming it is developed in the future (it is also zoned residential) so that the 
Panel can be satisfied with the requirements of clause 7.15. For example, by enlarging the 
basin on Lot 2; 

4. as a condition of any consent, that the applicant obtain an binding agreement from Misonpet 
to drain water onto Lot 1.  

Yours faithfully 
DibbsBarker 
 

 
Penny Murray 
Partner 
D +61 2 8233 9557 M +61 415 505 568 
penny.murray@dibbsbarker.com 
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Annexure A 
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Annexure B 
 
Chief Justice Barwick said in Knezovic v Shire of Swan-Guildford [1968] HCA 38 at 475-476: 

“It is settled that a watercourse consists of a stream with a bed, with banks, and water. That 
the flow of the water in the stream is intermittent or seasonal will not prevent what would 
otherwise be a watercourse from being accounted such: but though it is quite true that a 
watercourse may exist though its bed be dry for some periods, the watercourse, in my 
opinion, must exhibit features of continuity, permanence and unity, best seen, of course, in 
the existence of a defined bed and banks with flowing water. It must, in my opinion, 
essentially be a stream and be sharply distinguished from a mere drain, or a drainage 
depression in the contours of the land which serves to relieve upper land of excess water in 
times of major precipitation. It is not enough that the water, when it does flow, does so in 
what may be seen as a defined course or channel. In the case of a drainage depression, the 
water being drained off can be expected to flow in the lowest portion of the contours confined 
by the rising levels of the adjacent land: thus water can be seen when flowing to do so in 
what could be called a defined channel. If the seasonal rainfall is within an average tolerance 
in amount and timetable, the flow in the depression may well exhibit some regularity in the 
depth of water flowing in the contour depression and in the extent to which it spreads as it 
flows. If there is some such normality in the volume flowing, the impression of a defined 
channel with limiting margins will be enhanced. If, as I would expect to be the case, there is 
considerable variation in the rainfall and in the volume and velocity of the water flowing in the 
depression, the impression of a defined channel may be considerably less. But, in any event, 
the existence of such a defined channel will not make the drainage depression a watercourse 
nor the limiting margins of the water's flow in a rainy season or period ‘banks’ of a stream. 
Thus, though water when it flows in such a period flows in what can be called a defined 
channel, such a drainage depression will lack banks and a bed in the proper sense of that 
term, that is to say, identifiable margins of a continuous and permanent stream’ 

Windeyer J in Gartner v Kidman (1962) 36 ALJR 43 at [27]:  

“[T]he depressions which provide the natural course or outlet for [surface water flooding] may 
be called watercourses. But the law treats such valleys and depressions very differently from 
watercourses that have the qualities of rivers and streams.” 

Referring to Gales Holdings Pty Limited v Tweed Shire Council  (2013), at [133] ‘There is a difference 
between the flow of surface waters and the flow of natural watercourses. Riparian rights attach to the 
flow of natural watercourses such as rivers or streams, but not to the flow of surface waters… A 
riparian owner, being the proprietor of land on the banks of a natural stream of running water, is 
entitled to enjoy, and is obliged to accept, the flow of water past the land. The law of natural 
watercourses, not surface waters, applies even to waters of a river flowing in a wider channel than 
usual, when the river is swollen in time of flood, even though they flow on land outside the riverbed 
while still following the river's general course’ 
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Annexure C 
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